
 

ACEC Proposal for a Balanced Indemnification Provision 

 

I. Background and Context 

It is recognized that indemnification provisions can be an efficient and appropriate means 

of allocating risk.  However, it must also be recognized that they are subjection to: (1) 

statutory limitations on risk allocation; and (2) a thoughtful determination of which party is 

best suited to mitigate each foreseeable risk.  Indemnification provisions are often 

complex and not easily evaluated.  The full impacts on the parties to a contract are often 

vague or uncertain as to application or the involved risks.  This is especially true when 

the evaluation is done by a person not broadly versed in the law.  An indemnification 

provision can be confounding and perplexing.  Yet, such provisions can and do have 

profound legal consequences, so it is not surprising then that these inexpert people turn 

to available authoritative sources, most often legal counsel and insurance experts for 

advice in this area.   

In 2012, a widely known provision (as well as very similar other provisions) was 

promulgated.  For ease of reference in this paper, we will call this provision the “standard 

indemnification provision” (the provision is set out in Exhibit “A”).  The American Council 

of Engineering Companies of Washington’s (ACEC) believes that this situation led to 

certain unanticipated consequences and ACEC believes an examination of the provision 

will help explain concerns it has with the provision on behalf of the Architectural and 

Engineering (A/E) community and, more importantly, why the consideration of balanced, 

alternative language would benefit both the A/E community and the success of affected 

projects. 

An understanding of the background and context of the present “standard indemnification 

provision” and how it came into existence will benefit this discussion.   

In 2012, ACEC led an effort to add A/E services to those included within the statutory 

protections offered by RCW 4.24.115 (a copy of the revised statute is attached hereto as 

Exhibit “B”).  This was necessary because A/E firms were being required under then 

existing public contract indemnification provisions to both defend and indemnify public 

owners for losses that were caused by public owners’ own negligence.  The Washington 

Legislature overwhelmingly1 agreed that this situation was unfair and modified the statute 

to add A/E services. Thereafter, A/E could only be held responsible to defend and 

indemnify public owners to the extent of an A/E firm’s own negligence.  No longer could 

A/E firms be required to defend or cover a public owner’s own negligence, whether it be 

sole, concurrent, or contributory. 

In response, public owners turned to their own experts seeking assistance with the new 

statutory requirements.  In turn, promulgated a new “standard indemnification provision” 

that was recommended to many public entities.  That standard provision has 

                                                           
1 Substitute House Bill 1559 passed the Legislature with nearly unanimous bipartisan support.  The bill 
passed the House of Representatives 98-0 and passed the Senate 45-1.  
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subsequently been incorporated into many boilerplate contracts as well as numerous 

other public owners’ contracts, as non-negotiable language. 

This provision is problematic, however, and has culminated in A/E firms often being forced 

into a choice: (1) walk away from contracts containing this provision (or something similar 

thereto), or (2) signing these contracts and accepting an unfair and uninsurable risk.  In 

doing so, A/E firms are left with no alternative but to mitigate these uninsurable risks in 

other ways.  As will be detailed in Section III below, “Why Public Owners Should Care,” 

the only option often available to A/E firms is to alter the way they perform services for 

such entities, including the practice of “defensive design.”  Unfortunately, this is largely 

unnoticed by public owners and not recognized that such mitigation of risk is often 

financially detrimental to their projects. 

ACEC believes these issues can be addressed and remediated to the satisfaction of both 

public owners and the A/E community.  The problem, however, is often locating the right 

participant(s) with whom to engage on these issues.   

II. Review and Comment on Current “Standard Indemnification Provision” 

Now we turn to the provision itself to explain why it is problematic to the A/E community.  

Beginning with the first paragraph: 

Consultant shall defend, indemnify and hold the Public Owner, its officers, 
officials, employees and volunteers harmless from any and all claims, 
injuries, damages, losses or suits including attorney fees, arising out of or 
resulting from the acts, errors or omissions of the Consultant in performance 
of this Agreement, except for injuries and damages caused by the sole 
negligence of the Public Owner. 

Based upon conversations with certain public owner representatives, it seems this 
paragraph’s primary purpose is to address situations where an A/E firm fails to perform 
its contractual obligations (i.e. a firm unjustly fails to complete a project, in which case 
ACEC agrees the A/E firm should be responsible) or, secondarily, it addresses situations 
where an A/E firm performs their services in a negligent manner that causes first-party 
losses to the public owner.  There is a need to address such an eventuality, but ACEC 
believes this paragraph is ambiguous; potentially covers much more than was intended; 
and is problematic to A/E firms. 

• The paragraph does not seem to limit itself to first-party losses between the owner 
and a firm as was described.  It applies to “any and all claims.”  This broad 
language would naturally include third-party claims as well.  It also includes the 
requirement that firms “defend” against such claims, which further implicates third-
party actions being encompassed by the paragraph rather than only coverage 
against first-party losses. 

• The paragraph also does not limit itself as to damages for either first-party or third-
party claims.  It includes “any and all . . . damages and losses.”  This seemingly 
includes losses that a firm has not substantially caused nor has any ability to 
control or mitigate and, even worse, it seemingly includes potential losses incurred 
by a public owner over which the public owner is vastly responsible and/or has the 
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ability to control or mitigate.  This is because the paragraph arguably creates 
unrestricted liability for all damages and losses that are merely associated with 
“the acts, errors or omissions” of an A/E firm.  In setting out this very expansive 
language, the paragraph fails to acknowledge any criterion against which to 
measure an alleged “act, error or omission.”  All levels of severity are considered 
analogous and, thus, even the smallest of alleged “acts, errors, or omissions” could 
give rise to unfettered liability for “any and all. . . damages and losses.”   

• This is the case even though, at common law, there is built into the fabric of the 
law a set of standards based in reasonableness and equity against which claims 
are measured.  For example, for an alleged negligence claim to be justiciable, 
there must be a breach of the common law standard of care and the alleged 
damages must be proximately caused by said breach.  This same notion of 
fairness is similarly seen in contract law where alleged damages must be 
foreseeable to defendants to be compensable.  In short, the common law 
recognized that not all “acts, errors, or omissions” should be justiciable and that 
not all damages should be compensable.  The law wisely balances a plaintiff’s right 
of recovery against a defendant’s right to be treated in a fair and equitable manner.   

• The paragraph also seems to confusingly mix the legal theory underlying potential 
claims against an A/E firm.  The first part of the paragraph includes language that 
an A/E firm will be liable for “acts, errors and omissions…. in the performance of 
this Agreement.”  The term “acts, errors and omissions” is a term found in 
negligence concepts under tort law and is also the basis for coverage by a firm’s 
professional liability insurance, which is often called “errors and omissions 
insurance.”  At the same time, one could argue in a more generic sense that “acts, 
errors and omissions” is relates to questions of the failure to perform an “act” under 
the contract or to an “omission” therefrom.  This interpretation might well be 
buttressed by the part of the paragraph that includes the phrase “in performance 
of this Agreement,” which also seems to contrastingly imply breach of contract 
principles. 

• This confusion is similarly evidenced in the last part of the paragraph where it 
includes the phrase “except for injuries and damages caused by the sole 
negligence of the Public Owner.”  Again, a tort law concept and one that also 
implies A/E firms will be liable under this paragraph for more than their own 
negligence.  It implies A/E firms will be held liable for the defense of claims and for 
damages related to situations involving the concurrent or contributory negligence 
of cities.  Yet, this is the very situation that generated passage of the amendment 
to RCW 4.24.115 in 2012 and which is prohibited by law from occurring.  The 
paragraph also seemingly fails to appreciate the dynamics which will occur in the 
event of claims by third-parties.  It is ACEC’s position that the paragraph will cause 
A/E firms to take an adversarial posture to their clients, especially exacerbated by 
the potential unlimited nature of liability and damages as discussed above.  Rather 
than work in a collaborative manner to mutually defend against such third-party 
claims, the paragraph forces A/E firms to affirmatively plead negligence against 
their client at the time of the institution of litigation.  An A/E firm will then be forced 
to work proactively to establish that client’s negligence.  Clearly, this adversarial 
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posture between a public owner and an A/E firm would be exploitable by third-
parties to a significant degree in support of their case in chief. 

• Lastly, the paragraph also places into question whether a firm is being forced to 
cover claims that are not covered under the firm’s professional liability insurance.  
A firm’s liability insurance does not provide coverage for claims which are: (1) 
based in contract, (2) for indemnification of damages related to a public owner’s 
sole or concurrent negligence, or (3) for damages that are greater than those 
legally cognizable under traditional negligence law. 

Turning to paragraph two: 

Should a court of competent jurisdiction determine that this Agreement is 
subject to RCW 4.24.115, then, in the event of liability for damages arising 
out of bodily injury to persons or damages to property caused by or resulting 
from the concurrent negligence of the Consultant and the Public Owner, its 
officers, officials, employees, and volunteers, the Consultant’s liability, 
including the duty and cost to defend, hereunder shall be only to the extent 
of the Consultant’s negligence. 

This paragraph also carries concerns for the A/E community.  The paragraph 
appropriately seems to limit its applicability to issues arising from third-party claims based 
in tort law.  As it is written, and with which ACEC agrees, firms are liable for damages and 
the reimbursement for the cost of defense (against such third-party claims) to the extent 
of a firm’s own negligence.   

Where ACEC has concern is with the inclusion of the limiting clause provided at the 
beginning of the paragraph that infers the paragraph will only apply “[s]hould a court of 
competent jurisdiction determine that this Agreement is subject to RCW 4.24.115.”  This 
limitation is problematic for several reasons: 

• The limiting clause is unnecessary because cities know when they are and are not 
contracting for architectural or engineering services.  This is true, if for no other 
reason than cities procure A/E services pursuant to RCW Chapter 39.80. 

• The limitation creates ambiguity at the time of contracting as to whether firms will 
be held liable for damages and the cost of reimbursement for the defense of claims 
only arising from their own negligence.  If the limitation is answered in the negative, 
then presumably the first paragraph of the “standard indemnification provision” 
applies.  If this is true, then there would be, again, the potential for uninsurable 
claims against firms for the cost of defense and damages arising from cities’ 
concurrent or contributory negligence. 

• Not all claims are prosecuted through the court system, however.  What happens 
if there is no “court of competent jurisdiction” involved?  Clearly, it is possible that 
an adjudicator might ignore the precise wording and rule that RCW 4.24.115 does 
apply.  However, it is also possible that an adjudicator might rule that the paragraph 
is either ambiguous or invalid.  In short, the use of any form of alternative dispute 
resolution creates uncertainty for both cities and A/E firms. 
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The paragraph also states that if the contract is subject to RCW 4.24.115 then “the 
Consultant’s liability, including the duty and cost to defend, hereunder shall be only to 
the extent of the Consultant’s negligence.”  At best, this is ambiguous because the 
underlined language seems to potentially preclude the operation of paragraph one 
under any and all circumstances where RCW 4.24.115 does apply even though it is 
again ACEC’s understanding that paragraph one is intended to remain operative in 
some manner with regards to questions of first-party liability. 

Notwithstanding this understanding, it is ACEC’s opinion that paragraph one’s 
language is most readily seen as a broader and more general default provision which 
is only operative in the event that RCW 4.24.115 is deemed not to apply.  Thus, it is a 
matter of whether paragraph one or two applies rather than whether both apply.  This 
interpretation also makes logical sense because there would otherwise be an internal 
inconsistency created.  If paragraph one is operative while paragraph two is also 
operative, then how can an A/E firm be potentially liable for purely its own negligence 
under paragraph two and at the same time also be liable for a public owner’s 
concurrent negligence under paragraph one? 

ACEC has no per se concern with Paragraph Three, noted below, although we do believe 
it should be of concern to the cities. 

It is further specifically and expressly understood that the indemnification 
provided herein constitutes the Consultant’s waiver of immunity under 
Industrial Insurance, Title 51 RCW, solely for the purposes of this 
indemnification.  This waiver has been mutually negotiated by the parties. 

As has been previously stated, many cities have incorporated the “standard 

indemnification provision” into boilerplate contract templates.  At the same time, they are 

also unwilling to negotiate with regard to any such language.  Given this, there would 

seem to be a question as to whether the workers’ compensation waiver would be legally 

sufficient when these waivers, by statutory mandate, must be specifically “mutually 

negotiated by the parties” - a standard not met in these cases. 

 

III. Why Should Public Owners Care? 

The “standard indemnification provision” is ambiguous and problematic for the reasons 

presented above.  However, ACEC also understands it is important to demonstrate why 

these issues ought to be important to public owners and why public owners should be 

willing to negotiate and consider alternative language.   

The most general response is that public owners should care because they represent the 

public at large and should, therefore, always operate with fundamental fairness as an 

intrinsic and basic core value.  Inherent in any concept of fairness is also the principle 

that a person signing a contract clearly understand the terms and conditions of that 

contract.  It is axiomatic from this principle that the language utilized must be clear, 

unambiguous, and equitably distribute associated risks between the parties. 
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As a matter of fairness, an A/E firm should also have the basic ability to question and/or 

suggest modifications to a public owners’ contract language.  However, public owners 

often use their superior bargaining position to void this ability even though contract 

negotiation is required by state law as part of the procurement of A/E services under RCW 

Chapter 39.80. 

Notwithstanding, ACEC realizes it would be naïve to believe an appeal to just equity and 

fairness would effectuate change.  We understand that change will most likely occur only 

if we are able to demonstrate a pecuniary, self-interested reason on the part of public 

owners.  The first and most obvious response is public owners should care because the 

issues identified above bring into question the “standard indemnification provision’s” 

enforceability.  In short, the provision might not be all that it promises. 

Beyond this, however, there are other matters that should likewise be crucially important 

to cities.  Such as how the “standard indemnification provision” unnecessarily alters the 

performance of A/E services under the public owners’ contracts.  To be clear, A/E firms’ 

performances are regularly and negatively altered by the existence of indemnification 

provisions like the “standard indemnification provision.” 

Most A/E firms (and most public owners), with the limited exception of a few 

knowledgeable legal practitioners and insurance experts specializing in A/E professional 

liability, do not clearly understand how, when, or to what the “standard indemnification 

provision” applies.  In fact, ACEC believes that there would be little or no consensus 

among a group of attorneys and/or insurance professionals asked to review the “standard 

indemnification provision” and to opine as to the nature of the risks being allocated, the 

extent of potential damages being assumed, and whether there would be insurance 

coverage for actions against an indemnitor.  There would be considerable uncertainty 

voiced and any recommendation would necessarily be that an A/E firm plan for the 

potential of a “worst case scenario.”  This scenario would include the potential for alleged 

claims that go beyond a firm’s own negligence, for claims of an uncertain nature or extent, 

and for claims that are uninsurable. 

Against this backdrop of uncertainty and risk, one must ask “how will a reasonable A/E 

firm react?”  Faced with the potential for very large and uninsurable clams, how will an 

A/E firm logically and rationally respond?  Will that firm walk away or reluctantly sign and 

then deal with significant concerns about uninsurable and/or uncompensated risk? 

Let us begin by examining a more easily understood hypothetical.  Assume that a 

construction contractor responding to a public owner with the “standard indemnification 

provision” in its contract.  The public owner is unwilling to negotiate any changes to the 

provision.  Under this scenario, a contractor would be able to respond in a direct financial 

manner by submitting a higher, all-inclusive bid amount to compensate for the contractor’s 

evaluation of the risk that it is being contractually assigned.  Of course, contractors also 

have the ability to submit change orders to gain an even bigger financial margin beyond 

their initial bid price.  Regardless, contractors unquestionably can and do take steps to 

financially mitigate uninsurable risk which is assigned to them. 
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But what about the effects?  Under such a circumstance, a public owner would be blind 

to the amount of the associated increase in the firm’s bid because the increase would be 

incorporated into the single bid amount.  As such, even though a public owner should 

logically expect an increase, based on the increased risk involved, it would still be unable 

to quantify the cost to an individual project caused by a public owner’s risk averse 

behavior.  In addition, it should logically conclude that the cost of its risk averse behavior 

would be detrimentally applied to every single public owner project.  This would happen 

regardless of whether the risks involved in fact occurred or whether the risks could have 

been more efficiently (i.e. cost effectively) mitigated by the owner itself.  In essence, a 

public owner’s risk averse behavior could create a hidden and unnecessary cost on every 

project. 

Something very similarly happens with A/E firms.  However, unlike construction 

contractors, A/E firms do not have the ability to increase their direct pricing to account for 

increased risk.  This is because they do not “bid” work, but rather charge an hourly fee 

plus profit basis.  Moreover, the fee portion of an A/E firm’s pricing is determined through 

well-known and specified accounting procedures.  Thus, the amounts charged by A/E 

firms (their pricing) are largely prescribed and are open and visible to public owners (to 

the public owners’ benefit). 

Nevertheless, A/E firms will still respond in a logic and rational manner to mitigate 

perceived risk.  This is especially true if that risk is not within their control or the risk 

presents a potential for uninsurable claims.  This situation is more nuanced than the 

construction hypothetical and is therefore less cognitively understood and appreciated.  It 

is akin to practicing “defensive medicine” in the context of medical doctors. 

Just like construction, however, A/E firms’ logical and rational reactions to the imposition 

of risk over which they do not have control or that presents uninsurable claims will create 

a resultant financial detriment to every project undertaken by a public owner.  This is 

because a firm’s mitigation of risk occurs at the time of the performance of its services.  

Accordingly, the cost of an A/E firm’s mitigation of risk is literally “built into” a public 

owner’s projects but nonetheless still hidden. 

Creativity and innovation in the performance of A/E services provides the best value for 

public projects.  There are innumerable examples of this in Washington.  Yet, the 

imposition of unfettered or uninsurable risk clearly obstructs A/E firms from providing what 

would otherwise be best value solutions.  The imposition of such risk causes A/E firms to 

defensively provide “cookie cutter”, tried and true solutions.  Moreover, such risk 

incentivizes A/E firms to overdesign projects, which causes unnecessary inflation in 

project and/or operational/life-cycle costs.  It is not difficult to envision scenarios where a 

costlier approach to single structural element is magnified as that element is replicated 

across an entire facility.  Thus, the total cost to a project is the increased cost of the 

element multiplied by the number of times it is replicated.  It is similarly easy to envision 

a project, such as a wastewater treatment facility where tried and true solutions can have 

significant operational and life-cycle cost impacts versus specific, creative and innovative 
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approaches.  What is important to remember, however, is that this project inflation will be 

hidden from a public owner’s purview.  Project costs will be higher, but a public owner will 

not see why this might be or even how to reduce the costs involved. 

This truth regarding increased costs associated with “cookie cutter” solutions was recently 

demonstrated by the WSDOT and its rigid adherence to its standard design manual.  

WSDOT’s standard design manual is a very prescriptive manual that dictates specific 

solutions for certain situations.  There is little discretion in its implementation and is thus 

the epitome of “cookie cutter” designs.  It is notable that it was also created over years of 

experience and in response to perceived liability (i.e. “this bad thing happened on this 

one project and we are going to make sure that it never happens again”).  The manual, 

therefore, represents an accumulation of years of layering one “cookie cutter” solution on 

top of another, creating a one-size fits all design scheme and is analogous to what A/E 

firms will use in higher risk situations.   

However, this systematic, “punch in the numbers” approach was recently set aside by 

WSDOT when it began to look at its standard prescribed approaches with a more critical 

eye and discovered how unnecessarily inefficient and costly the designs were in practice.  

In response, WSDOT instituted what it calls its “Practical Solutions” program.   Even 

projects that were already fully designed in compliance with the standard design manual 

have been re-analyzed and re-engineered.  Why?  To save money and to fit the best 

solution to the problem at hand.  In undertaking this process, it is expected that savings 

of up to 20% in total project costs are possible while simultaneously providing better long-

term solutions to the public.  At the same time, the public interest has been protected with 

regards to liability because A/E firms must still perform their services to the common law 

standard of care and they must still indemnify WSDOT for any associated negligence. 

One example is the re-design of the interchange between Interstate 90 and State Route 

18.  Under the standard design manual, a very expensive set of new fly-over ramps was 

thought necessary to address safety and traffic flow issues.  However, a new “practical 

solution” will be implemented that instead uses an innovative “diverging diamond” design.  

This single change will save millions of dollars while also satisfactorily addressing related 

safety and traffic flow concerns.  In short, WSDOT has come full circle and now 

recognizes that “cookie cutter” solutions are generally inefficient, and that collaboration, 

creativity, and innovation do, in fact, save money and provide the public with best value.  

This is especially true if one includes an accounting of the impacts on life-cycle cost. 

However, inherent in the application of the “standard indemnification provision” is a 

commensurate incentive for A/E firms to provide “cookie cutter” solutions to public 

owners.  This neither serves the interests of the A/E community nor that of the public.  

The question then becomes how to alleviate the concerns of the A/E community while still 

providing a meaningful and viable indemnification provision for reasonable protection of 

the public owners.   

The answer lies in a simpler and less ambiguous provision that covers the normal and 

customary risks associated with the performance of A/E services and which follows the 
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customary norms established by common law.  This should be the standard starting point.  

However, ACEC recognizes that some projects might contain special risk.  Consequently, 

if there are significant concerns regarding a project’s unique risk profile, then there should 

also be a mechanism which allows the parties to jointly identify those circumstances, to 

collaboratively discuss how best to manage or mitigate such unique risks and ultimately 

to determine a final and reasonable allocation of risk without stifling creativity and 

efficiency.  This would, however, be expected to be an unusual circumstance and only 

relevant in a few circumstances.  

One can envision questions involving this evaluation.  Is there the potential for 

consequential or other extraordinary damages?  Which party can best mitigate the risk?  

Is insurance available to one party or another to cover a particular risk?  Would special 

project related insurance make sense on this project?  Will a particular phasing or 

construction method reduce the risk?   

The foundation for this process is based on the premise that mutual identification, 

discussion, collaboration, and decision-making are inherently positive attributes and will 

produce better outcomes for all.  Contrast this with the current situation where out of the 

ordinary risks are not identified, not analyzed, not discussed, and there is no mutual 

understanding as to how best to mitigate them.  At the same time, there is a 

commensurate assignment of all risk to A/E firms regardless of whether they can control 

or mitigate the risk and whether or not the risk is insurable.   

 

IV. Special Considerations for Public Owners Regarding Small, Minority and 

Women Owned A/E Firms 

It is ACEC’s experience that the utilization of small, minority and women owned 

businesses is a policy being significantly prioritized by many cities and other 

governmental entities across Washington.  This is a very public and political reality of 

today’s contracting environment.  However, the “standard indemnification provision” is 

especially detrimental to these small, minority and women owned A/E firms when one 

considers the dynamics of the contracting process.   

Small, minority and women owned A/E firms often do not have the ability to acquire and 

maintain the amounts of insurance required by many cities or the ability to maintain those 

coverages for the durations imposed by standard insurance provisions.  This means that 

many smaller A/E firms are eliminated from public work by virtue of a public owner’s own 

contract requirements.  At the same time, public owners often press prime consultants to 

accept subconsultants that are either uninsured or underinsured.  Prime consultants may 

or may not accede.  If they do, this will still often create a difficult and strained relationship 

at best between prime consultant and public owner and between prime consultant and 

subconsultant.   

Now add the jeopardy generated by the inherent risk of large and even uninsurable claims 

arising under the terms of the “standard indemnification provision.”  Even if a certain claim 
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would normally be insurable, the probability of recovery for a prime consultant against a 

subconsultant if that firm is underinsured or uninsured subconsultant?  This certainly 

weighs into their primary decision to use underinsured or uninsured subconsultants.  

Subconsultants also have the same primary decision to make.  Accept the risk or walk 

away and the weight of this choice should not be ignored.  If these firms elect to proceed, 

then it must also be remembered that professional negligence is at its root a personal 

claim against the licensed engineer(s) involved.  Liability against his or her A/E firm is 

vicarious.  Thus, the licensed engineer(s) involved could well be risking their own houses 

in the event a significant uninsured claim arises.  Prime consultants might have the 

insurance available and/or financial capability to indemnify their engineers for claims 

against them, but the size and financial limitations of most small, minority and women 

owned A/E firms subconsultants makes this burden much more problematic for them.   

This liability concern generated by the “standard indemnification provision” and the 

availability of insurance and recovery is only exacerbated if there are also concurrent 

pressures generated from prohibitive financial terms in a contract.  If there are difficulties 

in either negotiating, implementing, or the administration of such items as audited 

overhead rates, allowable profit, rate caps, escalation, etc., then there is but another 

reason for prime consultants to either not use or smaller A/E firms not to engage in public 

work. 

Collectively, this means that the “standard indemnification provision” and other onerous 

terms and conditions have the effect of reducing the pool of small, minority and women 

owned firms who are capable and willing to contract for professional services on public 

owners’ A/E contracts.  This situation is not good for these small, minority and women 

owned A/E firms, nor for public’ projects, nor for the policy of increasing inclusion. 

 

V. An Alternative Methodology and Provision 

Most A/E projects have a fairly similar and general risk profile.  Therefore, these projects 

can and should be covered by an indemnification provision that matches that customary 

risk profile.  With this in mind, ACEC undertook a process that we believe is articulable 

and transparent to outline what we believe to be an appropriate basic provision.  We have 

also identified elements that have not been included (but could certainly be the potential 

subject of discussions between cities and A/E firms when unique risk profiles are present). 

.  We started with identifying steps that govern the process: 

• Identify the specific risks involved and whether they are customary or 

extraordinary, 

• Delineate the area of law that addresses the various risks identified (i.e. tort, 
contract, indemnity, breach of contract) for the purposes of clearly analyzing 
potential claims and insurability, 

• Fairly and equitably allocate identified risks based upon clearly articulable 

standards, 
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• Draft language in a clear and easily understandable manner that can be readily 

understood by contract administrators, project managers, and other persons who 

must manage and administer the agreement and/or perform their services under 

the contract language, and 

• Confirm compliance with RCW 4.24.115. 

Principles of Risk Identification, Allocation, and Drafting 

The first step was to identify the normal risks associated with an A/E project: 

• Failure to complete scope of work without a legally justifiable cause 

• First-Party Claim for Loss of Income or Profits 

• Third-Party Claim for Loss of Income or Profits (Plaintiff in Contractual Privity with 
Public Owner) 

• First-party Claim for Damage to Property 

• Third-Party Claim for Damage to Person or Property  

• Third-Party Claim for Loss of Income or Profits (Plaintiff not in Contractual Privity 
with Public Owner) 

• Third-Party Claim for Damage to Person or Property Involving a Waiver of 
Workers' Compensation Immunity 

• Third-Party Claim for Copyright Infringement 

After the risks were identified, the legal basis for any claim established, and insurability 
determined (important for the security of cities in the event of a loss), they were then 
analyzed as to how to allocate that risk between the parties based upon principles of 
efficient allocation of risk.  The factors going into this analysis were: 

• Allocate the risk to the party which can best control or mitigate that risk 

• Allocate the risk to the party which can cover the risk by insurance or 

• Allocate the risk to the party which receives the majority of economic benefit in 
carrying the risk. 

Attached as EXHIBIT “C” is a matrix that details the identification, analysis, and allocation 

of risk based upon this process.  Attached as EXHIBIT “D” is a proposed balanced 

indemnification provision that should be generated in response to this process and covers 

the vast majority of A/E projects.  It is clear, balanced, and readily understood by all 

parties.   

Again, if projects with unique risks are presented, then the parties would discuss and 

mutually agree how to handle them on a case-by-case basis keeping in mind the accepted 

standard of care under which A/E firms must operate and which provides the basis for 

A/E firms’ professional liability insurance.  Cities should not see this process as a means 

to automatically assign such a risk to the A/E firm, however.  This would defeat the very 

purpose in identifying different risks in the first place.  Instead, it would be incumbent upon 
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a public owner and an A/E firm to evaluate the risk and to mutually and affirmatively reach 

an agreement as to how best to deal with that risk.  This could mean that the parties 

provide for such things as joint monitoring and an active risk management scheme.  This 

might also mean providing for a project specific insurance product for coverage of the 

risk.  It might also mean that an A/E firm assumes the risk after knowingly and affirmatively 

agreeing to do so. 

The important factor in these situations is that there is an identification of unusual risks 

and a mutual and affirmative agreement as to their mitigation and/or allocation. 

Discussion Regarding Damages 

In EXHIBITS “C” and “D”, damages are presented in relation to the source of the legal 
basis for a potential claim and resulting damages.  While this might initially be a concern 
because it inherently requires detailed analysis, we believe for the reasons previously 
articulated, this is step-wise process is reasonable, is in the best interests of public 
projects, and addresses the risks associated with those projects.  It, again, provides clarity 
to the parties involved and provides the proper incentives for the parties to perform their 
respective duties for the mutual benefit of the project. 

Contract damages are generally differentiated between those that are foreseeable and 
those that are unforeseeable.  Foreseeable damages are those that naturally arise from 
the contract itself and are properly compensable under a breach of contract claim against 
a defaulting party.  Unforeseeable damages are, by their very nature, unusual and 
extraordinary.  It is illustrative to consider the seminal case of Hadley v. Baxendale, which 
provides the long standing and accepted legal holding that unforeseeable damages are 
not recoverable.  In Hadley, a mill hired a shipping company to transport a new part to the 
mill.  Unknown to the shipper was the fact that the mill was unable to operate without the 
part.  The shipper was unable to deliver the part as promised and the mill sued for its lost 
profits incurred during the longer shutdown period.   

In keeping with this premise, ACEC believes that it is unwise and inequitable to unilaterally 
allocate the risk for unknown damages in a non-negotiable, boilerplate contract provision 
to attempt to create what would otherwise be an unrecoverable contract claim.  This is 
especially true if a public owner is itself unable to identify and articulate the existence and 
potential extent for such risks.  Under this scenario, a public owner is encouraged to 
remain intentionally ignorant of such risks.  There is no reason for a public owner to 
proactively pursue, inquire, examine, analyze, manage or mitigate risk.  Instead, a public 
owner would be incentivized to passively rely upon its contractual allocation of all risk to 
the A/E firm. 

In contrast, a proper allocation of risk should incentivize both parties to a contract to take 
reasonable steps to identify risks, to affirmatively reduce the risks over which they have 
control or are best able to mitigate, or which they are in the best position to insure against.  
This happens best when there is a collaborative, positive, and problem-solving 
relationship between the parties which is, in turn, nurtured when there is a clear and 
reasonable language that articulates this principle. 
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At the same time, this does not mean that cities would forever be without compensation 
for these types of losses.  It should be remembered A/E firms must also perform their 
services in a non-negligent manner and, should an A/E firm breach its common law duty 
of care, then that firm would be subject to claim for all damages that are proximately 
caused by that breach.  Thus, if one hypothesizes a similar mill as that in Hadley, but 
where it was an A/E firm that made a clear error of either designing or specifying a wrong 
part that resulted in the mill not being able to operate, then, in that case, the mill’s profits 
could very well be recoverable under tort law concepts (i.e. a negligence claim).   

Logically, given the elements of a claim for negligence, this also means that one 
recognizes that any alleged damages must have also been caused by an A/E firm before 
being compensable.  Of course, while patently logical, this is importantly also in keeping 
with the constraints of RCW 4.24.115.  Accordingly, ACEC believes that the “standard 
indemnification provision” should be reviewed for the presence of any language which 
would allow recovery without proof of such a causal link to the indemnitor.  ACEC believes 
that the language “arising out of” (versus “caused by”) is indicative of such a potential 
because this language has been interpreted under Washington case law in a very broad 
and inclusive manner to mean that an indemnitee need not demonstrate alleged damages 
were caused by an indemnitor.   

To highlight the relevance of this position, assume a situation where some alleged 
damage is caused by an error on a survey provided to an A/E firm by a public owner.  
While such damage would not have been caused by any “act, error or omission” specific 
to the A/E firm, the A/E firm could still arguably be responsible under this language 
because the damages would “arise out of” its performance of services.  However, again, 
the fundamental policy underlying the Legislature’s 2012 amendments to RCW 4.24.115 
was that an A/E firm’s duty to defend and its duty to indemnify for damages is limited to 
instances where an A/E firm’s “acts, errors or omissions” proximately caused the alleged 
damage through that firm’s own negligence.  This means that this language should be 
removed from indemnification provisions for A/E contracts to provide for clear an 
unambiguous recovery under any available negligence claims. 

Lastly, it is also true that approaching such claims via tort law, rather than contract law, 
also presents the route by which cities would most likely receive a faster settlement and/or 
payment for such claims.  This is because A/E firms’ errors and omissions insurance 
provides coverage against claims of negligence. 

VI. Summary 

ACEC hopes this paper will serve as an impetus to open a broad dialog as to why the 
“standard indemnification provision” (or others like it) is problematic to A/E firms and why 
it is of similar concern to public owners and their projects.  The current provision is 
confusing and arguably does not provide the protections that the public owners believe 
are present.  At the same time, what is clear is that the provision unilaterally attempts to 
allocate as much possible risk to A/E firms regardless of the nature of the risk, the type 
of damages involved, and which party is in the best position to manage the risk, mitigate 
the risk, or to insure against the risk.  As should be expected in reaction to this one-sided 
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imposition, A/E firms are left with no alternative but to mitigate the risk to the best of their 
ability and in the only manner open to them - they justifiably alter their performances 

ACEC believes that both parties to a contract should actively participate in an analysis of 
attendant risks and should jointly allocate risks based upon stated goals and guidelines.  
Efficiency, cost savings, and fairness should be part of the considerations.  This was the 
process outlined by ACEC in detail and provided the basis for the drafting of what ACEC 
believes is a more clear and fair alternative indemnification provision that provides proper 
indemnification to cities while also providing more certainty to A/E firms.  

 



EXHIBIT “A” 

 

“Standard Indemnification Provision” 

 

Consultant shall defend, indemnify and hold the Public Owner, its officers, officials, 
employees and volunteers harmless from any and all claims, injuries, damages, losses 
or suits including attorney fees, arising out of or resulting from the acts, errors or 
omissions of the Consultant in performance of this Agreement, except for injuries and 
damages caused by the sole negligence of the Public Owner. 
 
Should a court of competent jurisdiction determine that this Agreement is subject to RCW 
4.24.115, then, in the event of liability for damages arising out of bodily injury to persons 
or damages to property caused by or resulting from the concurrent negligence of the 
Consultant and the Public Owner, its officers, officials, employees, and volunteers, the 
Consultant’s liability, including the duty and cost to defend, hereunder shall be only to the 
extent of the Consultant’s negligence. 
 
It is further specifically and expressly understood that the indemnification provided herein 
constitutes the Consultant’s waiver of immunity under Industrial Insurance, Title 51 RCW, 
solely for the purposes of this indemnification.  This waiver has been mutually negotiated 
by the parties. 
 
The provisions of this section shall survive the expiration or termination of this Agreement. 
 



EXHIBIT “B” 

 

 

RCW 4.24.115 

Validity of agreement to indemnify against liability for negligence relative to construction, alteration, improvement, 
etc., of structure or improvement attached to real estate or relative to a motor carrier transportation contract. 

 

FIRST PORTION – SETS FORTH WHEN THE LIMITATION ON INDEMNIFICATION 
APPLIES 

 

(1) A covenant, promise, agreement, or understanding in, or in connection with or 
collateral to, a contract or agreement relative to the construction, alteration, repair, addition to, subtraction from, 

improvement to, or maintenance of, any building, highway, road, railroad, excavation, or other structure, project, 

development, or improvement attached to real estate, including moving and demolition in connection therewith, a 
contract or agreement for architectural, landscape architectural, engineering, or land surveying 
services, or a motor carrier transportation contract, purporting to indemnify,  

 

including the duty and cost to defend,  

against liability for damages arising out of such services  

or out of bodily injury to persons or damage to property: 

 

              

SECOND PORTION – SETS FORTH THE EXTENT OF POTENTIAL LIABILITY 

 

(a) Caused by or resulting from the sole negligence of the indemnitee, his or her 
agents or employees is against public policy and is void and unenforceable; 

 

(b) Caused by or resulting from the concurrent negligence of (i) the indemnitee 
or the indemnitee's agents or employees, and (ii) the indemnitor or the indemnitor's 
agents or employees, is valid and enforceable only to the extent of the indemnitor's 
negligence and only if the agreement specifically and expressly provides therefor,  

and may waive the indemnitor's immunity under industrial insurance, Title 51 RCW, 
only if the agreement specifically and expressly provides therefor and the waiver 
was mutually negotiated by the parties.  

This subsection applies to agreements entered into after June 11, 1986. 

(2) As used in this section, a "motor carrier transportation contract" means a contract, agreement, or understanding 
covering: (a) The transportation of property for compensation or hire by the motor carrier; (b) entrance on property by the 
motor carrier for the purpose of loading, unloading, or transporting property for compensation or hire; or (c) a service 
incidental to activity described in (a) or (b) of this subsection, including, but not limited to, storage of property, moving 
equipment or trailers, loading or unloading, or monitoring loading or unloading. "Motor carrier transportation contract" shall 
not include agreements providing for the interchange, use, or possession of intermodal chassis, containers, or other 

intermodal equipment. 



EXHIBIT “C” 

 

Risk 
Theory of 
Potential 

Claim 

Damages 
Customarily 
Recoverable 

Under Theory 
of Claim? 

Who Can Best 
Control or Mitigate? 

Insurable 
by A/E 
Firm? 

Allocation 

Failure to complete scope 
of work without legally 

justifiable cause 
Contract Yes Firm No Firm 

First-Party Claim for Loss 
of Income or Profits 

Contract 
Yes for 

Foreseeable 
Damages 

Owner, especially if 
the Firm cannot 

foresee or has no 
knowledge of the risk 

Maybe Owner 

Third-Party Claim for Loss 
of Income or Profits 

(Plaintiff in Contractual 
Privity with Public Owner) 

Contract 
Yes for 

Foreseeable 
Damages 

Owner, especially if 
the Firm cannot 

foresee or has no 
knowledge of the risk 

Maybe Owner 

First-party Claim for 
Damage to Property 

Tort Yes 
Firm as to Its Own 

Negligence.  Owner as 
to Its Own Negligence 

Yes 

Firm as to Its 
Own 

Negligence.  
Owner as to 

Its Own 
Negligence 

Third-Party Claim for 
Damage to Person or 

Property  
Tort Yes 

Firm as to Its Own 
Negligence.  Owner as 
to Its Own Negligence 

Yes 

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence 

Third-Party Claim for Loss 
of Income or Profits 

(Plaintiff not in Contractual 
Privity with Public Owner) 

Tort 

Depends - 
Economic Loss 

Rule Will Prevent 
Recovery by 

Plaintiffs Which 
Seek Only 
Economic 
Recovery 

Firm as to Causation 
for Its Own 

Negligence.  Owner as 
to Causation for Its 

Own Negligence and 
For Extent of 

Damages 

Depends 

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence 

Third-Party Claim for 
Damage to Person Or 
Property Involving a 
Waiver of Workers' 

Compensation Immunity 

Tort Not Against Firm 
Firm as to Its Own 

Negligence.  Owner as 
to Its Own Negligence 

Yes 

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence 

Third-Party Claim for 
Copyright Infringement 

Tort Yes 
Firm in Relation to 

Designs Supplied by 
Firm 

  

Firm in 
Relation to 

Designs 
Supplied by 

Firm 



EXHIBIT “D” 

 

 

 

BALANCED INDEMNIFICATION PROVISION 

 

Failure to Perform Contract.  Consultant shall hold the Public Owner harmless from and 
against all foreseeable losses, damages or costs caused by or resulting from: 

• the legally unjustified failure to complete the scope of work by Consultant;  

Direct Negligence Claim by Public Owner.  Consultant shall hold the Public Owner 
harmless from and against all losses, damages or costs, from bodily injury or death to 
persons and damage to property, proximately caused by: 

• the sole negligence of Consultant; 

• the concurrent negligence of Consultant, but only to the extent of the negligence 
of Consultant. 

Third-Party Negligence Claim.  Consultant shall indemnify, and hold the Public Owner 
harmless from and against all third-party claims, demands, losses, damages or costs 
(including reasonable attorneys’ fees and costs of defense), from bodily injury or death to 
persons and damage to property, proximately caused by: 

• the sole negligence of Consultant; 

• the concurrent negligence of Consultant, but only to the extent of the 
negligence of Consultant; 

• the use of any design, process, or equipment that constitutes an 
infringement of any patent in effect, or violates any other intellectual 
proprietary interest, including copyright, trademark, and trade secret. 

Workers’ Compensation Immunity.  Consultant waives its immunity under Title 51 RCW 
to the extent it is required to indemnify, defend and hold harmless the Public Owner and 
its officials, agents or employees for claims by Consultant’s own employees. 

 

 

 

*ACEC provides this provision for purposes of evaluation and discussion only.  No party should use this 
provision with first obtaining the advice of legal counsel.  ACEC makes no representations about its legal 

affect or sufficiency. 


