
Dear    
 
The subject Request for Proposal (RFP) has been referred to us because it appears to 
be in conflict with Chapter RCW 39.80, which sets forth the requirements for the 
solicitation and procurement of engineering services in the State of Washington.  The 
violation concerns requiring proposers to waive their right to negotiate contract terms and 
conditions prior to selection as the most qualified proposer.  Please let me explain. 
 
I direct your attention to the following provision in the RFP: 
 

E Contract Terms and Conditions 
 

1. A copy of the draft agreement(s) for A/E professional services is 
included as an Attachment. 

 
2. By submitting a proposal, the Consultant represents that it has 

carefully read the terms and conditions of the agreement and 
agrees to be bound by them. 

 
As you can see, subsection 2 attempts to require proposers waive their right to negotiate 
any terms and conditions delineated the District’s boilerplate contract.  It is our position 
that the RFP violates Washington law because that law requires that all negotiations are 
to be conducted initially with the most qualified firm and only after selection.  It is improper 
to begin (or limit) the negotiation phase at this point and to thereby essentially terminate 
the negotiation process for any proposer, regardless of qualifications, before they can 
even explain that firm has the ability to adequately and fairly explain their position and 
rationale. 
   
As you are probably aware, RCW 39.80 governs contracts for engineering and land 
surveying services, and establishes procedural requirements for procurement of services 
by all governmental agencies within the State of Washington.  Moreover, the statute 
clearly sets forth a three-stage process which includes notice, selection of the most 
qualified firm for a particular project based upon criteria established by the agency, and 
then, and only then, is this followed by negotiation of a contract at price determined to be 
“fair and reasonable” by the agency.  This is specifically provided in RCW 39.80.050(1) 
which states: 
 

(1) The agency shall negotiate a contract with the most qualified firm for 
architectural and engineering services at a price which the agency 
determines is fair and reasonable to the agency. In making its 
determination, the agency shall take into account the estimated value of 

the services to be rendered as well as the scope, complexity, and 
professional nature thereof. 

 

Emphasis added. 
 

http://app.leg.wa.gov/RCW/default.aspx?cite=39.80


It is notable that the statute not only provides for this three-stage process, but it also 
clearly requires public owners to negotiate a “contract.”  It does not just say only price 
terms and it does not say public owners can, under threat of disqualification, cause all 
proposers, contemporaneous with the submission of qualifications, to waive their 
statutory right to negotiate such contracts.   
 
Again, the statute is clear that it is only after identification of the most qualified proposer 
and negotiations fail for a “contract” between that owner and the most qualified firm is the 
public owner then entitled to disengage with that firm and terminate the negotiation 
process.  It is only at this point, that a public owner is free to select and negotiate with 
different firm.  Until that time, a public owner is bound to negotiate (and we would argue 
in good faith) with the most qualified proposer.  Another way of articulating this is that the 
[public owner] is trying to influence phase three of the process at phase one.  This is 
improper and patently unfair.  The phases are individual and distinct.   
 
It is also true that the [public owner’s] requirement makes factors and considerations 
outside a proposing firm’s qualifications relevant in the process prior to selection.  At best, 
a firm is being “deselected” merely because that firm might desire the opportunity to 
discuss and negotiate regarding certain terms or conditions in the boilerplate contract 
language.  This is similarly improper and unfair. 
 
For these reasons, we ask that the [public owner] amend its solicitation by removing 
subsection E.2. 
 
We look forward to your reply, 
 
Sincerely, 
 
Van A. Collins 
President/CEO 
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