
 

 

 
 
 
 
 
 
 

 

February 7, 2017 
 
VIA EMAIL: w2rrulemaking@ecy.wa.gov 
 
Department of Ecology 
Attn: Kyle Dorsey 
Waste 2 Resources Program 
PO Box 47600 
Olympia, WA 98504-7600 
 
Re: Comments of The American Council of Engineering Companies of Washington to 

the Department’s Second Draft Preliminary Rule for Amendments to Chapter 
173-350 WAC Solid Waste Handling Standards 

Dear Mr. Dorsey: 
 
On behalf of the American Council of Engineering Companies of Washington (ACEC), I 
hereby respectfully submit the following comments to the Washington State Department 
of Ecology (Department) for consideration.   
 
ACEC is a trade association representing over 130 member firms licensed and engaged 
in the practice of engineering in the State of Washington and which employ a total of over 
7,000 employees.  In addition, a number of member firms are engaged in environmental 
engineering, civil engineering, solid waste management, and water resources 
engineering which are especially relevant to subject matter of the second draft preliminary 
rule. 
 
I. THE DEPARTENT LACKS STATUTORY AUTHORITY UNDER RCW CHAPTER 

70.95 TO IMPLEMENT THE PROPOSED RULE 
 
At the most basic of levels, ACEC believes that the Department is exceeding its statutory 
authority in pursuing its current rulemaking activity under the solid waste provisions of 
RCW Chapter 70.951.  Instead, we believe that the Department is mandated to pursue 
any such regulatory activity pursuant to the Hazardous Waste Management provisions of 
RCW Chapter 70.105.  We believe that the Legislature has created a clear and 
unambiguous demarcation between the purpose of these two chapters and the 
Department’s current regulatory activity falls with the purpose and scope of the latter 

                                                           
1 In the first sentence of the first section of the second draft preliminary rule it states: “WAC 173-350-010 

Purpose This chapter is adopted under the authority of chapter 70.95 RCW.  .  .  ” 
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chapter.  Accordingly, ACEC believes it is incumbent upon the Department to cease and 
desist its current activity and, if so choosing, to resubmit its regulatory amendments under 
the proper statutory authority. 
 
A. The Department Improperly Attempts to Modify a Statutory Definition to Support Its 

Alleged Statutory Authority Under RCW Chapter 70.95. 
 
In a review of the Department’s proposed draft rule, it has become apparent that the 
Department is improperly attempting to modify a statutory definition to support its 
implementation of regulations under RCW Chapter 70.95.  This is specifically in regards 
to “impacted soil and impacted sediment.”  This is self-evident in a review of the relevant 
code section versus the Department’s filing.   
 
In RCW 70.95.030, there are a number of statutory definitions created and enacted by 
the Legislature.  Amongst these is RCW 70.95.030(22) which statutorily defines “solid 
waste” as follows: 
 

"Solid waste" or "wastes" means all putrescible and nonputrescible solid 
and semisolid wastes including, but not limited to, garbage, rubbish, ashes, 
industrial wastes, swill, sewage sludge, demolition and construction wastes, 
abandoned vehicles or parts thereof, and recyclable materials. 
 

However, when one looks at the definition for “solid waste” in the Department’s proposed 
draft rule in Section 173-350-100, Definitions, it is different.  There, the Department adds 
language to the statutory definition specifically with regards to the term “waste materials” 
and, more importantly “impacted soil and impacted sediment.”  The proposed draft 
definition reads as: 

 
“Solid waste,” “waste materials” or “wastes” means all putrescible and 
nonputrescible solid and semisolid wastes including, but not limited to, 
garbage, rubbish, ashes, industrial wastes, swill, sewage sludge, demolition 
and construction wastes, abandoned vehicles or parts thereof, impacted 
soil and impacted sediment, and recyclable materials. 
 
Emphasis added. 

 
As can be seen, the words “waste materials” and “impacted soil and impacted sediment” 
are absent from the statutory definition, but are added by the Department in the proposed 
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draft.  Clearly, this is not the Legislature’s intent when it drafted RCW 70.95.030(22)2.  
Accordingly, ACEC believes that its proposed definition is improper and the added 
language must be removed.  Of course, the addition of the “impacted soil and impacted 
sediments” language is at the very heart of the Department’s objective in regulating these 
type of soils under RCW Chapter 70.95. 
 
B. The Department Does Not Have Statutory Authority to Implement Certain Definitions 

and Its Proposed “Anti-Degradation” Standard in The Draft Preliminary Rule 
 
An equally important fact derived from the Department’s failure to appropriately 
acknowledge the source of its statutory authority is that it also ignores the fact that the 
Legislature’s existing regulatory scheme for the regulation of contaminants does not 
provide for the regulation of “impacted soil and impacted sediments” nor does it allow for 
the Department’s proposed “anti-degradation” standard. 
 
A step by step analysis of the Department’s own solid waste regulations demonstrates 
this fact.  Under the draft preliminary rule, “impacted soil and impacted sediment” is 
defined in Section 173-350-100. 
 

“Impacted soil and impacted sediment” means soil or sediment moved or to 
be moved from one location to another for placement on or into the ground 
that . . . contains one or more contaminants from a release at concentrations 
above unrestricted soil and sediment screening levels in WAC 173-350-995 
Table 995-C, but that is not dangerous waste. Examples of impacted soil 
and impacted sediment may include, but are not limited to, street waste, 
petroleum contaminated soil, sediment from surface waters containing 
contaminants from a release, engineered soils, and soils likely to have 
contaminants from industrial or historical activities. Management of 
impacted soil and impacted sediment consistent with the criteria in WAC 
173-350-995 is not subject to regulation as solid waste handling. 
 

Thus, “impacted soil or impacted sediment” are soils which contain contaminants in 
concentrations above “background levels” of measurement, but which are also below 
“dangerous waste” levels, wherein “dangerous waste” is defined as: 

 
"Dangerous wastes" means any solid waste designated as dangerous 
waste by the department under chapter 173-303 WAC, Dangerous waste 
regulations. 

                                                           
2 It is noted that there are other definitions within the proposed draft rule besides “solid waste” whereby the 

Department is attempting to modify in some manner statutory definitions adopted by the Legislature. 
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Turning to chapter 173-303, it is noted that in section 173-303-040, Definitions, that 
“dangerous wastes” are defined as: 
 

"Dangerous wastes" means those solid wastes designated in WAC 173-
303-070 through 173-303-100 as dangerous, or extremely hazardous or 
mixed waste. As used in this chapter, the words "dangerous waste" will refer 
to the full universe of wastes regulated by this chapter. The abbreviation 
"DW" will refer only to that part of the regulated universe which is not 
extremely hazardous waste. (See also "extremely hazardous waste," 
"hazardous waste," and "mixed waste" definitions.) 

 
However, it must be further noted that, at the end of the section, the cited statutory 
authority for the section is not RCW Chapter 70.95, but rather RCW Chapter 70.105.   
 
Thus, under the Department’s own regulatory provisions (albeit it via a reference by 
reference process), there is an unquestionable acknowledgement that the Department’s 
statutory authority to define and regulate contaminants arises from and is governed by 
RCW Chapter 70.105, not RCW Chapter 70.95 as alleged by the Department.  The 
Department is, therefore, bound by the Legislature’s definitions in RCW Chapter 70.105 
as well as the processes and standards for handling the contaminants related thereto.  By 
extension, it is not proper for the Department to create its own definitions or its own 
standards and processes which do not arise from or are not in keeping with RCW Chapter 
70.105. 
 
Given this, the Department’s definition of “impacted soil and impacted sediment” and its 
proposed “anti-degradation” standard are improper.  First, the Department is 
unquestionably aware of its limitation that the source for its authority involving the 
regulation of contaminants comes from RCW Chapter 70.105 and it must incorporate and 
utilize these definitions into its other regulations when dealing with those same 
contaminants.3  Yet, it is nonetheless reality that RCW Chapter 70.105 does not define 
“impacted soil or impacted sediment.”  There is, accordingly, no statutory basis for the 
Department to utilize this definition in the draft preliminary rule.  The Department’s 
definition does not arise from or come from RCW Chapter 70.105. 
 
In addition, the management and regulation of contaminants under RCW Chapter 70.105 
is accomplished using a risk based standard and approach.  Contaminants are only 

                                                           
3 As outlined previously, the Department unquestionably incorporates other statutory definitions set forth in 

RCW Chapter 70.105 into regulations drafted under RCW Chapter 70.95 as well as the draft preliminary 
rule.  Examples of these are “dangerous waste”, “extremely hazardous waste” and “hazardous waste.”    

http://app.leg.wa.gov/wac/default.aspx?cite=173-303-070
http://app.leg.wa.gov/wac/default.aspx?cite=173-303-070
http://app.leg.wa.gov/wac/default.aspx?cite=173-303-100
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regulated when they are present in concentrations above the specified regulatory limit 
that is authorized by RCW Chapter 70.105.  However, this is entirely different from and 
incompatible with the draft preliminary rule’s “anti-degradation” standard which attempts 
to regulate based upon the relative differences in contaminant concentrations between 
one physical location and another location. 
 
C. The Department Has Ignored The Fact That The Legislature Has Already Provided a 

Regulatory Scheme for the Regulation and Management of “Impacted Soil and 
Impacted Sediment”.  

 
As stated above, RCW Chapter 70.105 does not expressly define “impacted soil and 
impacted sediment” and that the Department has taken the unilateral step to create this 
new definition allegedly under the authority of RCW Chapter 70.95.  Moreover, in doing 
so, the Department attempts, under RCW Chapter 70.95, to regulate concentrations of 
contaminants below specified regulatory levels and yet also above background levels.  
However, there is one final line of inquiry which one must undertake to fully analyze the 
Department’s draft preliminary rules basis of statutory authority.  This inquiry answers the 
question of whether there is a legislatively created regulatory scheme under RCW 
Chapter 70.105 for these contaminants.  The answer is yes that there is such a legislative 
scheme and, as will be seen, it is incompatible with the draft preliminary rule’s proposed 
methodology. 
 
A good starting point in coming to this conclusion is a consideration of a few statutory 
sections set forth in RCW Chapter 70.105.  The first of these sections are the legislature’s 
statutory purpose and declaration sections which provide guidance in understanding the 
legislature’s enactment of RCW Chapter 70.105.  These sections plainly outline the 
overall legislative scheme created by the legislature for the regulation of contaminants in 
Washington.  Moreover, from these sections, it is obvious that the legislature provides for 
a bifurcation of regulatory authority, duty and responsibility between the Department and 
local governments.  This bifurcation depends upon whether contaminants are present in 
levels above or below the set regulatory level. 

 

RCW 70.105.007 

Purpose. 

The purpose of this chapter is to establish a comprehensive statewide 
framework for the planning, regulation, control, and management of 
hazardous waste which will prevent land, air, and water pollution and 
conserve the natural, economic, and energy resources of the state. To this 
end it is the purpose of this chapter: 
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.  .  .  
 

(3) To promote cooperation between state and local governments by 
assigning responsibilities for planning for hazardous wastes to the state and 
planning for moderate-risk waste to local government; 

 
.  .  .   

Emphasis added. 
 

RCW 70.105.005 

Legislative declaration. 

The legislature hereby finds and declares: 
 

.  .  . 
 

 (10) Wastes that are exempt or excluded from full regulation under this 
chapter due to their small quantity or household origin have the potential to 
pose significant risk to public health and the environment if not properly 
managed.  It is the intent of the legislature that the specific risks posed by 
such waste be investigated and assessed and that programs be carried out 
as necessary to manage the waste appropriately. In addition, the legislature 
finds that, because local conditions vary substantially in regard to the 
quantities, risks, and management opportunities available for such wastes, 
local government is the appropriate level of government to plan for and carry 
out programs to manage moderate-risk waste, with assistance and 
coordination provided by the department. 

 

This same bifurcation of statutory authority is also clearly seen in RCW 70.105.220, 
wherein the legislature specifically delegates the planning and management of so called 
“moderate-risk waste” to local governments. 
 

Local governments to prepare local hazardous waste plans—Basis—
Elements required. 

(1) Each local government, or combination of contiguous local 
governments, is directed to prepare a local hazardous waste plan which 
shall be based on state guidelines and include the following elements: 

(a) A plan or program to manage moderate-risk wastes that are 
generated or otherwise present within the jurisdiction. This element shall 
include an assessment of the quantities, types, generators, and fate of 
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moderate-risk wastes in the jurisdiction. The purpose of this element is to 
develop a system of managing moderate-risk waste, appropriate to each 
local area, to ensure protection of the environment and public health; 

 
.  .  . 
Emphasis added. 

 
As can be seen, it is the legislature’s policy, declaration, and statutory delegation of 
authority that local governments are to plan and manage “moderate risk wastes” that are 
“generated or otherwise present within the jurisdiction.”   
 
By way of example, is it not appropriate to illustrate this regulatory scheme by one saying 
that contaminants, which are present in a local jurisdiction in, say a pile of dirt, in 
concentrations which also happen to be below the regulatory levels described in RCW 
Chapter 70.105, are also subject to local planning and management?  Yet, is the 
Department not also attempting to regulate these same contaminants, which are in 
concentrations below the regulatory levels described in RCW Chapter 70.105, in the draft 
preliminary rule?  Is this not essentially the Department’s new definition of “impacted dirt 
and impacted sediment"? 
 
In RCW Chapter 70.105, as is mentioned above, the legislature specifically defines these 
contaminants present in levels below the regulatory level as “moderate-risk waste.” 
 

"Moderate-risk waste" means (a) any waste that exhibits any of the 
properties of hazardous waste but is exempt from regulation under this 
chapter solely because the waste is generated in quantities below the 
threshold for regulation, and (b) any household wastes which are generated 
from the disposal of substances identified by the department as hazardous 
household substances. 

 
Emphasis added. 

 
Again, this definition demonstrates that “moderate-risk waste” is waste that contains 
contaminants which are generated4 in an amount (i.e. concentration which equals the 
amount of a contaminant per volume of waste) at levels which are below the “threshold 
for regulation.”  Given this, ACEC believes that the definition the Department is attempting 
to institute for “impacted soil and impacted sediment” is essentially analogous to 

                                                           
4 The definition uses the word “generated”, but it is clear in the context of the legislature’s policy and declaration 
sections and the delegation of authority under RCW 70.105.220, that the definition more inclusively covers 
contaminants in concentrations which are also “present” in the jurisdiction. 
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“moderate-risk waste” and is therefore improper because its creation is an attempt to 
displace the statutory definition and bifurcated regulatory scheme. 
 
Obviously, the Department might attempt to argue differently.  However, in doing so, will 
the Department not be attempting to render subsection (a) meaningless and also 
conveniently be ignoring the Legislature’s clear statements set forth in its policy, 
declaration, and delegation of authority sections? 
 
Similarly, if the Department attempts to argue that the definition is ambiguous, then is it 
not incumbent upon the Department to obtain legislative clarification as to what the 
legislature meant, especially in the face of the legislature’s clear direction regarding the 
bifurcation of statutory authority?  It cannot be proper for the Department to merely “grab” 
such authority if the Department itself argues the basis for that authority is ambiguous. 
 
For these reasons, ACEC believes that the Department lack’s the necessary statutory 
authority to regulate and manage “impacted soil and impacted sediment” or, at a 
minimum, its authority to do so is ambiguous and in need of legislative clarification. 
 
II. INCORPORATION OF OTHER COMMENTS 
 
By this reference, ACEC hereby incorporates herein as if fully set forth the comments of 
the Washington Aggregates and Concreate Association and the Association of 
Washington Business.  
 
Thank you for this opportunity to provide comment and ACEC stands ready to answer 
any questions that might arise. 
 
Sincerely, 
 
 
 
 
Van A. Collins 
President/CEO 


